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TO: Commissioners Murphy and Macduff
FROM: Francis V. Dow, Hearing Officer
SUBJECT:  Arthur & Dorothy Swiatovy, application

for revision or refund of an assessment
of personal income taxes under Article 16
and unincorporated business taxes under
Article 16-A of the Tax Law for the year
1959

A hearing with reference to the above matter was held
before me at 80 Centre Street, New York, New York, on October 5,
1966, The appearances and the evidence produced were as shown
in the stenographic minutes submitted herewith.

The issue involved herein is whether the occupational
activities of the taxpaver constitute the practice of a profession
under the provisions of section 386 of the Tax Law.

A notice of additional assessment dated January 5, 1962
(Assessment No. BTF-236604) was issued disallowing business
expenses, contributions and medical expenses in the amount of
$1,788.1L as unsubstantiated to conform with the Federal audit
of the taxpayers! return and holding that his business activities
were subject to unincorporated business tax. The taxpayer did
not offer any proof to substantiate the deductions.

The taxpayer was a self-employed airbrush artist who
was hired by advertising agencies and public relations organiza-
tions. His work consisted of the use of an airbrush for
advertising to draw pictures, backgrounds, enhance photographs,
correct colors, add lettering and assemble advertising layouts
for their publication in newspapers, magazines and billboards,
and their use in television commercials. His income was derived
from personal services and capital was not a material income
producing factor. The taxpayer contended that he was practicing
a profession.

I am of the opinion that the activities of the taxpayer
were those of a commercial artist and therefore were subject to the
unincorporated business tax in accordance with the decisions in
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the cases of Application of Wilson v. Bates, 282 App. Div. 1099
and Application of White v. Murpay, 1l1. A D 2d 854, Appeal Denied,
11 A D 2d 964, aff'd 9 N Y 2d 995.

For the reasons stated above, I recommend that the
determination of the Tax Commission in the above matter be
substantially in the form submitted herewith.
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Hearing Officer
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STATE OF BN YORK
STATE TAX COMEBnION

- IN TEL "ATTER OF TRG APPLICATION

IY SUIATOVY

FOR REVISION (R 5%& CF PIRSCHAL IHCONE
TALES UNDER ARTICLE 16 AND UNINCONTCRATED
BUSINESS TAXES UNDER ARTICLE lbeA OF TRE
TAX 1AW FCR THB YRAR 1999

The Saxpayer harein having £1le4 en eppliicssion for revistien
or vefund of perscusl insome Sames under Artiele 16 and unisneerpereted
business taxes under Artisie 16u4 of She Tax law for Sde yeor 1999,
ond & hearing having been held in scnneetien Sherewith ob the offise
ammmmunmmmmmm
on the 58b day of Ogtober, 1966 befure Praneds Vo Dow, Besring Offieowr
of the Departaent of Tamtdon snd Minenee, st wiieh hearing She
Saxpeyer appesred perecmally, Sestincey having besn Soken and %he

The %ete Tax Ommission heredy findss

{1) That the Saxpsyers filed & joint New York Sete Saceme
mmmmmzmum*wm.mm.
reparted inscms os Sghedule A a8 & commrsial areies; thed the
taxpayers 4id not 110 an uninsorporeted Lusiness Sax retwrng Shes
on January 5, 1962, en additionnl sssessmnt for She year 1999
(Assessmect N0, MTe236604) wae issued dissllowving Lusiness smpenses,
ontritutions and sedical enpenses in the smount of 31,708.14 a8
untubstantiated t0 aenform wish She Federal audit of She Sampayers®
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return and on the grounds shat the sstivities reperted Oy the
taxnayary Arthur Sulstery, comtituted the carrying on of an
and fmposed additicaa) tax in the amoust of 34%5.43.

(2) Thes the taxmyer falled to suted$ any proof oF
evidence to substantiste tte usinens sxpenses, contributicns e |
sedieal exnenses Adisallowed,

(3) Thets the saxpayer, Arthur Sulatovy, astended are
sthool for five years snd served as sn spprentieo for £ive years
under a professioral airdeveh srsist; that he tanghtd a eourse far
two semcsters in bosie alrtrush work at the New York Scheol of
Fine and Avplied Arts) et he it Pt required S0 Ponsees & eollege
dagres or & Moewmse o engnge in hs conupetion,

(4) Thek she taspayer is & selfesnployed eoomereisl sreist
a8 goucedied by hix Shet his work consisted of sirbrush work veed fer
advertising in Selevision, newspapers, bilibesrde and megasinss end
the assenbling of verious advertising uwdss befove publisasion
sonxissioned by advertising agmneies and publie relstien crganisstiens,

inged upsn the furegoing findinge and all of the evidenee
presented berein, the S%ate Tan Commisston haveby

DETERIINES

(A) Thet tde deduetions clatmed by She Sawpeyer for businsss
SXpenaes, contridutions and medieal sxpenses 4n the smoved of
21,782,14 were properly disallowsd ss vasubstantioteds

(2) Thet she astivities of the Sampayer as & commerelad
artists ssnmituted the emrvying on of an wainsersoveted dushnees
end does nOd eonstituts the prnetise of on empt prefecnion
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within the neaning of seetion 366 of the Tem Lawe (Anuiiceisn of
Eidaon va SataRs 202 Appe Dive 1099 and Agalisstion of KhiSG Xe
Bxaly, 11 4 D 28 854, Appeal Deuted, 11 A D 2¢ 964, aff*¢ 9 N ¥
24 993)

(C) Thes the sssessnent fer additional Samee (Ascesenent
Koo ikT«2)6604) fer the year 1959 is affirwed; shat sush sscesensnd
1a ecrrect and does net inslude any other lawful cherges whiech are
not lasfully dus and owing,

MMTEDE  Albany, New York on this 6th day of December , 1968,

STATE TAY COVMRSAION

/s/ JOSEPH H. MURPHY ’
/s/ JAMES R. MACDUFF
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